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ORDER 


This cause having come before the Court on defendants 
motion for the entry of an order staying all pending and 
further proceedings in this cause to a date thirty (30) 
days after final judgment is entered in United States of 
America v. Anthony J. Russo, Jr. and Daniel Ellsberg , No. 
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9373-CD-WMB, a criminal proceeding now pending in the United 
States District Court for the Central District of California,, 
and the Court having considered all the pleadings, memoranda 
and papers filed herein, and the Court being fully advised 
in the premises, and the Court having found that the issues 
here and the issues in United States of America v.- Anthony 
J. Russo, Jr. and Daniel Ellsberg , No. 9373-CD-WMB (U.S.D.C. 
C.D. Calif.) are so overlapping, so repeated in one case and 
in the other, that the interests of justice will best be 
served by granting the motion of the defendants, for good 
cause shown it is, therefore, by the Court this day of - . 

October, 1972: 

ORDERED that defendants' motion for stay of proceedings.^ 
be, and the same hereby is, granted, and that all pending 
and further proceedings in this action be, and the same hereby 
are, stayed until thirty (30) days after the entry by this 
Court of an order vacating this stay on the motion of any 
party to this action based on the entry of final judgment in 
the now pending criminal case of United States of America v. 
Anthony J. Russo, Jr. and Daniel Ellsberg , No. 9373-CD-WMB 
(U.S.D.C.C.D. Calif.). 


United States District Judge 
























CERTIFICATE OF SERVICE 


I certify that a copy of the foregoing proposed 

ORDER 

was served on the plaintiffs by mailing a copy thereof 
to their Attorney, David Rein, Esquire, FORER & REIN, 
430 National Press Building, Washington, D.C. 20004 on 
October 1972. 



BENJAMIN C. FLANNAGAN CJ 

Attorney, Department of Justice 
Washington, D.C. 20530 
Phone: 202-739-3032 


Attorney for Defendants 
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MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF DEFENDANTS 1 MOTION FOR STAY 
OF PROCEEDINGS 


Statement 


This is a civil action for money damages. The de- 
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r : fendants are the Attorney General of the United States, 
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his predecessor in office, and the chief executive officers 
of the Federal Bureau of Investigation, the Bureau of Narcotic 
and Dangerous Drugs, the Bureau of Customs, the United 
States Secret Service, the Internal Revenue Service, the 
Department of Defense, and the Central Intelligence Agency. 
Jurisdiction is alleged to exist under 28 U.S.C. §1331(a) 
and plaintiffs' causes of action are alleged to arise under 
the First, Fourth and Sixth Amendments to the Constitution 
and under 18 U.S.C. §2520 and 47 U.S.C. §605. 

Plaintiffs Ellsberg and Russo are the defendants in 
United States of America v. Anthony J. Russo, Jr. and Daniel 
Ellsberg , No. 9373-CD-WMD (hereinafter United States v. 

Russo ) , a criminal proceeding now pending (but currently 
under stay) in the United States District Court for the 
Central District of California. Plaintiffs Boudin, Nesson, 
Goodell, Berman and Donovan are counsel for plaintiff Ellsberg 
in that criminal case; plaintiffs Falk and Halperin are con¬ 
sultants to plaintiff Ellsberg and his defense counsel therein 
Plaintiffs Weinglass, Young, Kupers, Litt, Balaban and Portman 
are counsel for plaintiff Russo in that criminal case; plain¬ 
tiffs Hayden, Scheer and Bennion are consultants to plaintiff 
Russo and his defense counsel therein. Plaintiff Sheinbaum 
is the co-chairman of the Pentagon Papers Fund, Inc. and the 
Ellsberg Defense Fund, Inc., alleged to be the primary de¬ 
fense fund for plaintiffs Ellsberg and Russo in that criminal 
case. 

Plaintiffs' claims for money damages are apparently 
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predicated solely on a disclosure, made during the course 
of those criminal proceedings, that between December 1, 1970 
and July 21, 1972, one of the aforesaid counsel or consult¬ 
ants was a recipient of an overheard communication from 

an installation under surveillance for foreign intelligence 

_/ 

purposes. Complaint, paragraphs 4-6. 

The trial court (Judge Bryne) found upon its examination 
of the log of overhearing submitted for its in camera inspecti 
that the statement intercepted on the single date in question 
regarded an event which was utterly without significance or 
relation in any way to the criminal case and refused to 
order its disclosure. The Court of Appeals, which also 
examined the log in camera , affirmed. Mr. Justice Douglas, 
who did not examine the log, stayed the criminal trial pend¬ 
ing the filing of a petition for certiorari by plaintiffs 
Ellsberg and Russo and thereafter until the petition is 
finally determined by the Supreme Court. The Supreme Court 
denied the government's application to set aside the stay “ 


^_/ Predicated on an inquiry made of knowledgeable persons 
in the Federal Bureau of Investigation, the Bureau of 
Narcotics and Dangerous Drugs, the Bureau of Customs, the 
United States Secret Service, the Internal Revenue Service, 
the Department of State, the Department of Defense and 
the Central Intelligence Agency. 

_/ Except plaintiff Donovan, who was not included by the 
trial judge in the required records search. John K. 

Van De Kamp was included, but he is not a plaintiff herein. 
Plaintiff Sheinbaum was not included by the trial judge 
in the required records search. 

__/ However, plaintiffs claims emcompass the period June 19, 
1968 to the date of the filing of the Complaint herein 
(September 19 , 1972). Complaint, paragraphs. 

y The log was submitted to the Supreme Court for its 
In camera inspection at the time the application was filed. 
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and the petition for certiorari (Defendants' Exhibit A) was 
filed on August 23, 1972. The government's brief in opposi¬ 
tion (Defendants' Exhibit B) was filled on October 13 , 1972. 

In their Complaint filed herein on September 19, 1972 
plaintiff Ellsberg and Russo ultimately seek to recover 
damages for an alleged violation of their Sixth Amendment 
right to effective counsel. The remaining plaintiffs ulti¬ 
mately seek to recover damages for an alleged violation of 
their rights under the First and Fourth Amendments and under 
18 U.S.C. §2520 and 47 U.S.C. §605. At the time the Complaint 
was filed plaintiffs filed their First Interrogatories to 
the defendants. These interrogatories seek to discover the 
very information denied to all of them (except plaintiffs »• 
Donovan, Sheinbaum, who are strangers to the required records_ 
search) in the criminal case; and in addition seek the same 
information for the expanded period June 19, 1968 to 
September 19, 1972. 












Argument 


All proceedings in the case at bar should be stayed 

pending final judgment in United States v. Russo and for 

thirty (30) days thereafter. 

On July 25, 1972, Judge Matthew Byrne ruled in United Sta 
v. Russo that Anthony Russo and Daniel Ellsberg were not 
entitled to disclosure of the identity of and the circum¬ 
stances under which one of their counsel or consultants 
was overheard and on July 27, 1972 the Court of Appeals 
denied a petition for writ of mandamus to require such 
disclosure. On July 29, 1972 Mr. Justice Douglas stayed the 
criminal trial to allow the question to be passed on by the 
Supreme Court. On August 23, 1972, Russo and Ellsberg 
petitioned for certiorari. The brief in opposition thereto 
was filed on October 13,1972 and the matter is now before the 
Supreme Court as Russo and Ellsberg v. Byrne , No. 72-307. 
Defendants' Exhibits A and B. 

Not content with a stay of the criminal case and con¬ 
sideration of the issue by the Supreme Court, Russo and 
Ellsberg, their counsel and consultants, filed suit in this 
Court on September 19, 1972, seeking, in the guise of a 
civil action for money damages, the very same information 
heretofore denied them in United States v. Russo and asking . 
this Court to rule on the very same issue now before the 
Supreme Court in Russo and Ellsberg v. Byrne , to wit: their 
entitlement to the information withheld. 

That this is a transparent attempt to circumvent the 
rulings in United States v. Russo cannot be gainsaid. Plain¬ 
tiffs' apparent basis for this suit is Judge Byrne's ruling 
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of July 25 and their First Interrogatories to the defend¬ 
ants seeking the withheld information were filed on September 
19 along with the Complaint. 

If this suit, and its attendant discovery, are not 
stayed by this Court, the Court will be faced with the 
necessity of ruling at this time on the wiretap issue. 

But this Court should not allow a civil action to be used 
to relitigate rulings made by another Federal judge in a 
pending criminal case. It is both traditional and important 
to avoid possible conflicts between criminal and civil cases, 
and where conflict is present, to give priority to the 
criminal proceedings, especially when those proceedings were 
initiated first and postponement of all proceedings in the - 
subsequently filed civil case will not prejudice any of the 
parties thereto. 

This is important, not only for reasons of comity, cf. 
Samuels v. Macke11 , 401 U.S. 66, 71-73 (1971); ACLU v. Laird , 

_ F. 2d _ (No. 71-1159, 7th Cir. decided May 23, 1972), 

but to avoid possible prejudice to the criminal case. It 
must be remembered that the jury in United States v. Russo 
is not sequestered, and while there is a possible risk of 
exposure by reason of the ‘press coverage of Russo and Ellsberg 
v. Bryne , this risk should not be increased unnecessarily by 
other and further litigation. Moreover, it would cause 
irreparable harm to the orderly administration of justice if 
criminal defendants and their counsel could circumvent trial 
rulings on consitutional issues in their criminal case by 
the simple device of filing a civil action for damages for 
alleged injury to their constitutional rights. In this sense, 
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to allow this case to go forward at this time would fashion 
a bad precedent. If plaintiffs had sued for an injunction 
to compel the Government to disclose to them that which 
they had been denied in the criminal case, we do not be¬ 
lieve that the Court would have any 1 difficulty in concluding 
that the suit was - untimely. No different conclusion should 
result just because the suit is one for money damages. To 
reach the question of damages, the Court must of necessity 
render a declaratory judgment on the right to disclosure, 
and this would be an intrusion into the rulings of the crim¬ 
inal case. See Samuels v. Mackell , supra , 401 U.S. at 73. 

Plaintiffs will not be prejudiced by the requested stay 
because the log of overhearing has been presented in camera 
to the trial judge, the Ninth Circuit and the Supreme Court - 
and will be preserved for possible djn camera inspection by 
this Court should the need arise. 

Moreover, the stay requested at bar is supported by the 
opinion of the Court of Appeals for this Circuit in Dellinger 
v. Mitchell , 442 F. 2d 782 (D.C. Cir. 1971). 

The circumstances in Dellinger were as follows: in 
April and May of 1969 Dellinger and seven other individuals, 
who were then defendants in a criminal trial pending in the 
United States District Court in Chicago, moved in their 
criminal case for pre-trial disclosure of any electronic 
surveillance involving them. The government on June 13, 1969 
disclosed the fact of overhearing with respect to some of 
them, did not contest the legality of several of these over¬ 
hearings, and with respect to the remainder, contended they 
were legal, submitting the logs of overhearing to the trial 
judge for the District Court's in camera inspection. 
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On June 26, 1969 the eight criminal defendants and 
nine organization filed suit in this Court for declaratory 
and injunctive relief and damages, predicating their cause 
of action on the June 13 disclosures made in the criminal 
case - - the individuals seeking relief on the fact 
that overhearings had been disclosed, and the organizations, 
on the theory that they had engaged in conversations with 
the individual criminal defendants and therefore must have 
been overheard and additionally, that they shared the be¬ 
liefs of two other persons, the wiretapping of whom was 
disclosed when the government did not contest the legality - 
of several of the interceptions, and therefore they must 
have been overheard. s 

On July 21, 1969 the trial judge denied the criminal 
defendants' request for production of the logs submitted 
for in camera inspection, and postponed the requested "taint" 
hearing until after the completion of the criminal trial. 

On August 6, 1969 all 17 civil plaintiffs jointly sought 
by means of civil discovery to obtain the information with¬ 
held as to the individual criminal defendants and to obtain 
similar information as to the organizational plaintiffs. 

The government defendants in the civil action thereupon moved 
this Court to stay all proceedings in the civil case on the 
ground it was initiated to circumvent the rulings limiting 
pre-trial discovery in the criminal case. 442 F. 2d at 784. 
This Court granted the government defendants' motion and on 
December 2, 1969 stayed all proceedings "until ten (10) days 
after the entry by this Court of an order vacating this 
stay on the motion of any party to this action based on the 
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the final termination in the trial and appellate courts, 
including the United States Supreme Court, of all issues 
relating to electronic surveillance in the now pending 
[criminal case]". 

The Court of Appeals, which did not decide the appeal 
until after the completion of the criminal trial,- 4 42 F. 2d 
at 785, assumed that the stay order had been justified 
until the completion of the criminal trial, 442 F. 2d at 
785, but found that the circumstances of the case did not 
justify a "protracted total stay" of the proceedings, 
applicable both to the organizational plaintiffs who were- 
not criminal defendants as well to those criminal defendants 
whose connection with the criminal case had ended by the 
time of the verdict, and persisting until the completion 
of all appellate and remand proceedings, 442 F. 2d at 786; 
and remanded the matter to this Court to allow appellants 
to present an appropriate motion to this Court for modificati 
of its order. 442 F. 2d at 790. 

In due course the Dellinger civil plaintiffs moved to to 
vacate the stay. However, on December 16, 1971, this Court 
vacated the stay only as to the two criminal defendants who 
were acquitted and the nine organizational plaintiffs, but 
continued the stay in effect with respect to the remaining 
criminal defendants. That case is now coming before this 
Court on pre-trial. 

The circumstances of the case at bar are the same as 
those presented in Dellinger in that this, too, is an action 
initiated to circumvent a ruling limiting pre-trial dis¬ 
covery in a criminal case. It differs from Dellinger in 
that none of the civil plaintiffs here are unconnected with 
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the criminal case and neither of the criminal defendants 

has been acquitted. Moreover, the stay order sought here is 

limited in duration to the completion of the trial in 

% 

the criminal case, and thus is not a "protracted" total 
stay. Thus, the order requested satisfies the criteria 
laid down in Dellinger and defendants' motion for stay of 
proceedings should be granted. 

Respectfully submitted. 


A. WILLIAM OLSON 


Assistant Attorney General 

ROBERT L. KEUCH \ 

Attorney, Department of Justice 


fit*, 

BENJAMIN C. FLANNAGAN U 

Attorney, Department of Justice 
Washington, D.C. 20530 
Phone: 202-739-3032 


Attorneys for Defendants 
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MOTION FOR STAY OF PROCEEDINGS 


Come now the defendants, by their undersigned attorneys, 
and pursuant to Rule 6(b), Federal Rules of Civil Procedure, 
respectfully move this Court for the entry of an order 
staying all pending and further proceedings in this cause 













to a date thirty (30) days after final judgment is entered 
in United States of America v. Anthony J. Russo, Jr. and 
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Daniel Ellsberg , No. 9373-CD-WMB, a criminal proceeding 
now pending in the United States District Court for the 
Central District of California. 

In support of this motion the Court's attention is 
respectfully invited to the Petition for Writ of Certiorari 
to the United States Court of Appeals for the Ninth Circuit 
in Anthony Joseph Russo, Jr. and Daniel Ellsberg v. Wm. 
Matthew Bryne, Jr., Judge of the United States District 

Court for the Central District of California , No. 72-307, 
and to the Brief for the Respondent in Opposition therein, 
attached hereto as Defendants' Exhibits A and B, and to 
defendants' memorandum of points and authorities filed here¬ 
with. 

Respectfully submitted. 




„. WILLIAM OLSON (1C 

Assistant Attorney General 


' iZejbo-^t L, 

ROBERT L. KEU 
Attorney, Department of Justice 

BENJAMIN C. FLANNAGAN ^ 

Attorney, Department of Justice 
Washington, D.C. 20530 
Phone: 202-739-3032 
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No: 


-§'i:pn s mr (Court of lljr Ituitrti &lnlrs 

October Term, 1972 


AxTflOi'V Joseph Rttsso, Jti. arid Dan'll Ellsbe?.g, 

Petitioners, 


vs. 


AVm. Matthew Byb>". Jr.., Judge of the 1 rutcd States 
District Court for the Centra': District of California, 

Respondent. 


PETITION FOR WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 

Anthony Joseph Russo, Jr. and Daniel Ellsborg petition 
for a writ of certiorari to review ti.e judgment and opinion 
of the United States Court of A’ reals for the Ninth Circuit 
in this case. 


Opinions Below 

The opinion of the Court of Appeals (App. A. infra, 
pp. la-3a) and the oral opinion of the district court (App. 
B, infra, pp. 4a-6a) have not been reported. Tlie opinion 
of'Mr. Justice Donsrlas granting a stay of the trial pending 
the petition for certiorari (App. C, infra, pp. <a-9a) has not 
yet been reported. 
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Jurisdiction 

s ’ On July 27,1972 llic Court of Appeals denied a petition 

* f or a -writ of mandamus seeking to compel the respondent 
district judge to comply with the procedures laid down in 
Alderman v. United States, 394 U.S. 163, 1S2, i.c., to deter¬ 
mine the legality of the admitted electronic surveillance of 

' ! the conversations of petitioners’ attorneys and consultants 

■ and, if illegal, to disclose the surveillance logs and to con- 

• duct an adversary proceeding to determine relevance and 

■ taint. The judgment of the Court of Appeals, consisting of 

■; its opinion, is set forth in App. A, infra, pp. la-3c. On July 

29, 1972, Mr. Justice Douglas stayed the trial herein pend¬ 
ing the filing of this petition for certiorari. The jurisdic¬ 
tion of this Court is invoked under 28 l .S.C. 1234(1). 


Questions Presented 

1. Whether the determination of the relevance of the 
wiretapped conversations of a delendant’s attorneys and 
agents in a criminal case requires an adversary heating 
under the Fourth, Fifth and Sixth Amendments to the 
Constitution. 

2. "Whether a district court's refusal to conduct such 
an adversary proceeding also violates the mandate of Con¬ 
gress as expressed in the Communications Act of 19o4, 
the Omnibus Crime Control and Sate Streets Act ot 196S, 
and the Organized Crime Control Act of 1970. 

3. Whether a warrantless “foreign intelligence” inter¬ 
ception is lawful, and, if so, whether the use of its fruits 
in criminal prosecutions violates the First, Fourth, Fifth 
and Sixth Amendments to the Constitution. 
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Statutes Involved 

-The constitutional provisions involved arc the First, 
Fourth, Fifth and Sixth Amendments to the Constitution. 
The statutes involved are the Communications Act of 1934, 
48 Stat. 1103. 47 U.S.C. 005; the Omnibus Crime Control 
and Safe Streets Act of 19GS, S2 Slat. 212-21S, 222-3, IS 
U.S.C. 2510-2520, and the Organized Crime Control Act 
of 1970, SI Stat. 935, IS U.S.C. 3504. The pertinent sec¬ 
tions of the statutes are reproduced in Appendix “D”, 
infra, pp. I0a-23a. 


Statement of the Case 

Petitioners wore indicted in the United States District 
Court for the Central District of California for violations 
of IS U.S.C. 571. 041, 795, relating to the mul’i-volume his¬ 
tory of the United Stales’ involvement in Vietnam, gen¬ 
erally known as the Pentagon Papers. See Xcw I ork 
Times Co. v. United States, 403 U.S. 713. 

On January 24. 1972, during pre-trial proceedings, peti- 
titioners moved for discovery of electronic surveillance 
information with respect to the petitioners, their attorneys 
and legal consultants. On May 2, 1972 the district court, 
over government opposition, granted the motion and 
(Ordered the government to disclose electronic surveillance 
of any communications to which the petitioners or “the 
attorneys for the defendants or any of said attorneys’ 
agents or employees .were a party. . .” In lieu of compli¬ 
ance the government, nearly three weeks later, moved for 
reconsideration of that portion of the court order regard¬ 
ing attorneys and agents. The government’s motion was 
denied by ,the trial court on June 20, 1972. 

Thereafter, defense counsel repeatedly pressed the gov¬ 
ernment in open court for compliance with the court’s 
order of May 2, 1972. On June 30, 1972 the government 
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filed another motion opposin'* the f 

roquiriiisr ( ij sc j osu . * -tuct courts ordei 

' listed be | icti Honors ''' '" lrc 01 ccrl ' n " individual! 

motion ali 'vnX od f„n' 0n ' 0 ' S , "” d That 

submission resneetin" -be I 1 10 Petitioners’ in ramcra 
On Julv 7 id-o'“ 7 ° f consultants, 

to tbc government's cfc " sc counsel again objected 

order of May Z. t f ' . ° " il " «* courts 

written order reaffirming i, s * 

government filed an affidavit 

been i.fits «* nffidnvi, bad 

of Julv 21 , J 97*1 u - 0UI a month. On the morning 

*** !'■»> of Hint’ dav.'f.f^or i'bo'clise'of 01 ' "'r t"™' A ‘ 

and their ^° f 
'o the Court in runiern.-’ 1 !'Z ^"l!” ' ,l ' ^closed 
notice to the petitioner' . ‘ kl th,U alt e*nio°m withont 
camera a surveillance W ° ^ cnunc,)t submitted hi 
• team. Xo notio-a If thi • f.l °" " ,nw,,, * r of ^ 

<ionor S| although it k».l Lv’Z'Z ?* ’° 

government and defense counsel or nuTr'e'’ 1 ' 1 "' ° f 
give notice of in camera l)( , f ‘ 1 "wagons to 

informed of the eleetronie f r^l.ls , w first 

during argument on Julv 2d Wro'u-M, 1 'I'f'"" 01 iu,ls: ' 
»as objecting that the -overnntenCs In . ' colra ".’l 

that il was inn.ossil.le f„ \i”T- «> vague 

any electronic surveillance. nm " 1<?t 1Cr t,lcre ,lad 1,00,1 

Petitioners requested the identity- 
veilledu the turnover of the I .... f . llc pprsonf; sur- 

on relevance • and taint The ^p . I** evi,loilll;lr . v hcarim? 

request, statin'? that the lo-s did not ^ <lcnicd thc 

lion relevant to the ui,,,, 9 '- ,, 1 nny 1,,fo ™a- 

PP. 4a-Ga). Xcither the Ca *° / App * infra. 

disclosed the nature o? Z '"““I W ‘ lis "ic> court • 
entity, foreign in.cm,^.;^^ ' 
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Petitioners applied to the Court of Appeals for the 
Niidh Circuit for a writ of mandamus to compel the district 
iud-c 1o comply with this Court’s decision in Alderman v. 
United Slat(S. snpra, and secured a stay of the trial pend¬ 
ing argument on the writ. The Court of Appeals alter 
argument on the merits assumed arguendo “that had the 
intercepted conversations dealt with the pending prose¬ 
cutions of tlnu-e petitioners. United Slates v. Scale, sugia, 
would support the order for disclosure sought hy peti¬ 
tioners” (App. A, infra , p. 2a). It declined to direct dis¬ 
covery because “the District Court has determined that 
the intercepted conversation had no such relationship 
Ibid, and it vacated the stay. 

On duly 2A 1072, Mr. Justice Douglas, sitting as Circuit 
Justice, heard oral argument upon petitioners’ application^ 
for a further stay ponding the filing of a petition for 
certiorari. In the course of argument .lie government 
stated for the first time that the wiretap was a “foreign 
intelligence** tap and that it was made, not pursuant 
to judicial order, hut under an undisclosed authorization 
of the Attorney General. Mr. Justice Douglas granted 
a stay of the trial pending the filing of this petition on 
the ground that the application “presents a profoundly 
important eon-titntional question not squarely decided >} 
the Supreme Court but ruled upon by the District Court 
and bv the Court of Appeals in a way that is seemingly 
6ut of l.armonv with the import of our decisions.” Basso 
v. Jhirne. No. A-150 (Douglas, Circuit Justice. July _9. 
1972) (App. C. infra, p. 7a). The government’s motion 
to the full Court for a vacation of the slay was denied. 

That motion had expressed the Solicitor General s 
opinion that a jury could not be kept “on leash ’ in- 
defmitclv and that the petitioners could ploaci double 
jeopardy to a trial before a new jury. While disagreeing 
willi the Solicitor General’s analysis, petitioners sub- 
sequcntlv moved the district court for r. mistrial and exe- 
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cuted a formal waiver of any claim to double y.opardv 
if the motion for a mistrial were granted ar.d the c-ecasion 
arose for tlie selection ol a new jury. 

Reasons for Granting the Writ 

1. The decision below conflicts with this Court’s decisions 
requiring, on constitutional grounds, that the de.ormina- 
tion of the relevance of wiretapped conversations he 
made in adversary proceedings. 

This case followed by less than ninety days tilts Court s 
historic affirmance in [ riled States v. I mt-.d St •.* Di*- __ 
triet Court;— U.S. —. U.S.L. Week 4701 (June i1072) 
of the principles laid down in Aldan an v. £ nit> ■ Shite*. 
394 U.S. 105, and raises questions o: comparable concern 
for the integrity of the judicial pr- cess. For tne first 
time in the long history .of eriinm'd litigation ... <h.; 
country, two defendants face criminal prosecution, knowing 
in advar.ee of their trial by way o: an admission by the 
government, that an attorney of, record or a de.<.-..>c con¬ 
sultant. during the period of their employment by the de¬ 
fendants. has been overheard through electronic surveil¬ 
lance. The trial court's action foreclosing ail further 
disclosure and consideration of the tap based solely on 
an in otmerfl ct parte determination that the s abstain, e 
of the conversation was irrelevant to the ease, action 
described by a Justice of this Court as “seeming.y out of 
harmony*’ with the most recently established constitu¬ 
tional principles of this Court, resulted in an unpicco- 
dented stay of the proceedin'’* affording petitioners an 
opportunity to apply to this Court tor a review o: “. . . a 
profoundly important constitutional question not squarely 
decided by the Supremo Court. ...” Russo v. Ri/rue. 
District Judye. Supreme Court Xo. A-150, Douglas. Circuit 
Justice, July 29, 1972 (App. C. infra, p. 7a). 
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Alderman held that Die relevance cf illegally tapped 
conversations should not be decided in camera and ex parte 
by the trial judge. Rather, the issue of the nexus of the 
tapped conversation to the case must be litigated in adver¬ 
sary proceedings following disclosure of the logs of the 
surveillance. 

It will be lecalled that in Alderman the government 
conceded that all overheatings “arguably relevant’’ should 
be tested by adversary proceedings and it contended only 
that a preliminary determination of arguable relevance 
should be made by the trial judge in camera. But even this, 
position, characterized in the Court's opinion as a “modest 
proposal”, was rejected by the Court because “[l]he task 
(of determining arguable relevance] is too complex, and 
the margin for error too great, to rely wholly on the in 
camera judgment of the trial court to identify those records 
v hi eh might have contributed to the government’s case” 
Alderman v. Lnited States, supra, p. 1$2 (footnote omitted). 

Contemporaneous interpretation of Alderman has made 
it equally clear that not all issues relating to electronic 
surveillance need be decided in adversary proceedings. 
The determination of the relevance of overheard conversa¬ 
tions requires adversary proceedings because confident re¬ 
solution of the issue requires an intimacy with the facts 
and personalities of the case which no court possesses 
without the special knowledge of the parlies: 

“An apparently innocent phrase, a chance re¬ 
mark, a reference to what appears to be a neutral 
person or event, the identity of a caller or the in¬ 
dividual on the oilier end ot the telephone, or even 
the manner of speaking or using words mav have 
special significance to one who knows the ; n 

an accused’s life.” Alderman v. United States, Hid. 

By contrast, a more mechanistic judgment may be made by 
the trial court in camera: for example, double-ch-eking the 
government s voice identifications, laglio.nciti v. L nited 
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S/a/c-s 394 U.S. 316. (On the other hand, the lawfulness of 
an order authorizing the surveillance may require an ad¬ 
versary proceeding where the legality of the search warrant 
or the sufficiency of the Attorney General s afiida\it is at 
issue. Cf. Giai'dinto v. United States, 394 U.S. 310, 319 
(Stewart. concurring opinion) with United States x. 
United States District Court, supra at 47.4-47(6 (White, 
J., concurring opinion)). 

Thus, the test of Alderman is a functional one: choice 
of the appropriate procedure, adversary or ex parte in 
camera, depends upon the nature of the particular issue, 
with determinations of relevance, even of “arguable rele¬ 
vance”, the prototypical example requiring disclosure and 
adversary proceedings. U nited States v. Lnifcd States 
District Court, supra. 

In the instant case, notwithstanding the clear mandate 
of Alderman, the trial court examined the content of the 
logs in camera and ex parte and ruled that the o\orhcaid 
conversations of a member of the defense camp were not 
relevant to the case. Based upon such determination, the 
court reasoned that neither the Fourth nor the Sixth 
Amendment rights of the petitioners were violated. Ilcnce, 
it held that they lacked standing to question the legality of 
the tap and, if illegal, to compel disclosure and suppression. 
The court below affirmed. 


The threat posed by this reasoning to the efficacy of 
Alderman and its progeny should be immediately apparent. 
An adversary hearing on relevance is the last stage of the 
procedural course charted by Alderman', the tiial couit is 
to determine, first, the existence of any surveillance of 
which the defendant has standing to inquire; second, the 
legality of such surveillance; and, third, in adversary 
proceedings, the relevance ol such sur\ oillancc. casting 
the issue of relevance as a problem of standing, the district 
court has advanced last for first, and has short-circuited 
all other stages including the adversary determination of 
relevance. 
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Moreover, tl>o evaluative function of the trial judge in 
.determining “standing” and thus foreclosing an advci=aiv 
determination of relevance was identical with that ol the 
trial judge’s determination of “arguable relevance which 
this Court rejected in Alderman. In-examining the logs to 
determine if the attorney’s conversations related to this 
case, the trial court engaged in the same mental process, 
examined the same qualitative evidence, operated under the 
same, inadequacies, and ran the same impermissible risks. 

As the first Justice of the Court to review the record 
observed: “Alderman would be greatly undercut it the 
issue of relevancy could be resolved in camera and the tiial 
court ruled against the defendants on the merits and then 
determined they had no ‘standing’ to complain.” Russo v.^ 
Byrne, App. C’, infra, p. Sa. Since the issue of standing 
is congruent to the issue of relevance, the disliict couit _ 
should have followed the. Seventh Circuit’s admonition: 

“Without a fair opportunity to prove standing, 
the right to the opportunity to show a tainted 1 1 in 1, 
announced in »• lldcrman —is a right without value, 
for what the Supreme Court in AMerman said with 
respect to the inadequacy of a solely in camera in¬ 
spection with respect to arguable relevance ol eaves¬ 
dropping applies ns well to the question ot a mean¬ 
ingful opportunity for establishing ^ standing. 
United Stall's v. i'annon, 435 F. 2d 304, 3G< n.L 
(7th Cir. 1970). 

This is consistent with this Court’s more liberalized 
approach to standing in recent years. Sec. e.y.. Blast v. 
Cohen, 392 U.S. 83; .V.-UCP v. Alabama. 357 U.S. 201; 
Barrows v. Jackson. 34G U.S. 249; Combs v. L ailed StcJcs, 
U.S. , 40 U.S.L. Week 4917 (June 2G. 19i2). 
It also follows the Court’s practice in appropriate cases of 
postponing the determination of the threshold issue of 
standing until there is an opportunity for adequate con¬ 
sideration of the congruent issue of the merits. See. c.t 7 ., 
Parmclce Transp. Co. v. Atchison, T & S.F.R. Co., 3ao U.S. 
971; Cramp v. Board of Public Instruction, 30G U.S. 934; 
In re Groban, 351 U.S. 90o. 
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More particularly, the relationship between defendant 
and counsel in a criminal case is one of those “special 
circumstances” referred to in Alderman, supra at 1<4, 
callin'' for a broad conception of standing m Fourth 
Amendment cases. It has been applied in cases where the 
connection was far more tenuous, see Jones v. b»dc- 
Stales, 362 V. S. 257, 261: States v. Ferrers, *4- 

U S. 48, than the attorney-client relationship whose “eon- 
fidcntialitv must continue to receive unceasing protec¬ 
tion.” Lama v. New York, 370 U. S. 13?, 144; see Hunman 
v. Taylor, 329 U.S. 495. The relationship has been elo¬ 
quently described in an American Bar Association study: 

“Against a ‘hostile world’ the accused, called to 
the bar of justice by his irovonnr.cnt, lr.iu- in 
counsel a single voice on which he must re able to 
relv with confidence that his interests win bo pro¬ 
tected to the fullest extent consistent with tae rules 
of procedure and the standards of professional 

American Bar Association Standards delating to the Pros¬ 
ecution Function and the Defense Function (Approved 
Draft 1971) p. 146. 

The defense lawyer who was the subject of the tap also 
has an independent standing to raise Fourth, Fifth ai:-J 
Sixth Amendment claims with respect to litigation in w.ucr 
he is under a duty to protect his client’s interests as woi 
as his own. See, e.g.. In re TurlceUoub. 256 F. Supp. be- 
(S D.X.Y. 1966). Knowing that his conversations have beoi 
survcilled and may continue to be so, but ignorant of tb 
details, he may well conclude that he cannot offer the clue 
live assistance of counsel required by his retainer, tn 
Canons of Ethics, Xos. 4 and 7, and the Sixth Amcmbner.. 
The’discovery motion in his client’s name gives him t:i 
only significant opportunity to ascertain the relevant fact 
including the nexus between conversation and legal repre 
sentation, and to decide jointly with his client on tn 
continuance r cl non of the relationship. 
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In this context the Court of Appeals’ concern for the 
-possible intrusion “upon the protected relationship of some 
third partv“ (App. A. infra, p. 3a) is misplaced. It is the 
same argument made by the Solicitor General and over¬ 
ruled bvthc Court in Alderman, supra, at ICS, 1S4. Hie 
government, which has already pried into the petitioners’ 
attorneys’ affairs, is in no position to contest the joint 
attorneys ’-defendants* vecpicst for revelations that may 
bear upon this case. 

Thus, this case involves more than the violation-of 
Fourth Amendment ri-Jtls against search and seizure which 
•were the subject of the Court's decision in Alderman, supra. 
It is also concerned with the 1"iftli and Sixth Amendment 
rights to due process, a fair trial, .and the effective assist¬ 
ance of counsel. For the overheard conversation wn» that 
of cither an attorney of record or a legal consultant to the - 
defense, intercepted since his retention by the dvlondants 
during that period of time described by this Court as 
. perhaps the most critical period of the proceedings 
from the time of arraignment until the beginning of . . . 
trial, when consultations, thoroughgoing investigation and 
preparation [are] vitally important. . . ’ Poii-cll '. Ala¬ 
bama, 2S7 U.S. 45, 57. 1 

During the preparatory stage when “privacy is so 
vital”, In re TurhcUoub. supra, this Court has erected a 
virtual constitutional shield around the councils of the 


1 The effect of this disclosure on the petitioners and their attnr 
neys on the eve of the trial was exacerbated by the inexplicable and 
unprecedented refusal o: the government to disclose the identity oi 
the partv overheard and the accompanying failure of the trial court 
to compel such disclosure, leaving all on the councils of the deiense 
with the anxious knowledge that someone was overheard without 
knowing precisely whom. See In re Turkcltoub. suf ra at 6S4 where 
the court cautions against practices which uu^ht have a “slightly dm.- 
in" impact upon counsel for defendants in criminal cases . . . and 
impair the “lawyer’s effective representation of his client, citing 
Hickman v. Taylor, 329 U.S. at 514-515. 
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defense, not only to protect the private interests of the 
accused but also to safeguard the overriding interest of the 
community in the integrity of the adversary criminal 
process. Hickman v. Taylor, supra, at 515; 0 Brien v. 
United Slates . 3SG U.S. 345; Black v. United States. 385 
U.S. 2G; see also Cold well v. United States, 205 F. 2d Si 9 
(D.C. Cir. 1053); Cuplun v. United States, 191 F. 2d 749 
(D.C. Cir. 1951), cert. den. 342 U.S. 92G. Xo surreptitious 
piercing of the councils of the defense are countenanced, 
particularly by the “uninvited ear” of government through 
means of electronic surveillance. See Katz v. I mted 
States, 3S9 U.S. 347. 352. Thus, even the most innocuous 
information, such as an overheard conversation between 
attorney and client respecting travel restrictions in a bail 
bond, not communicaled to the prosecuting attorney, will 
vitiate the entire trial. O’Brien v. United States, supra. . 

The qualitative difference between the information 
obtained by an overhearing of the defendant as opposed 
to that of his counsel also contributes to the grcatci 
sensitivity demonstrated where the lawyer is overheard. 
The most delicate considerations of trial strategy and 
tactics, not traceable to evidentiary leads, may be invader 
in such overhearings. As observed by Circuit Judge Coflin 
in these instances, the “real nemesis” lies in: 

“subtle benefits that might consciously or uncoil 
scion sly accrue to the government in knowing tin 
planned procedure, or even the state ot mind ot tin 
defendant and his counsel with respect to the trial 
quite apart from hearing allirmative evidence, o 
leads to evidence.” T a glia net h v. Lnitcd Stales 
398 F.2d 55S, 570 (1st Cir. 19G8), tiff'd 394 l .S. 31( 

The present case which intimately concerns the histor 
of the Indochina War is both one in which, alternation; 
communications are necessary for defense purposes an 
in which their interception might give substantial belief 
to the government. 
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The foregoing considerations have additional weight 
because of the effect upon the First Amendment freedoms 
of belief, speech and association of the electronic sur¬ 
veillance of American citizens, whether law vers oi their 
clients. The Court has recognized these factors in over¬ 
ruling the government’s claims of an inherent executive 
wiretap power for reasons of national security. United 
Stoics v. United States District Court, supra . at 40 U.S.L. 
Week HOG, 47GS-9. The same factors give added justifica¬ 
tion to the petitioners’ claim of right to an adversary 
proceeding in this case where the wiretap is allegedly for 
“foreign intelligence” purposes. 

2 The decision below conflicts with the mandate of 
Congress as set forth in 18 U.S.C. 2510-2L>20, 3504 
and 47 U.S.C. 605. 

The refusal of the courts below to compel discovery 
and to conduct an adversary hearing nppoa.s also to con¬ 
flict with the provisions of the two recent wiretapping 
statutes, the Omnibus Crime Control and Sate Streets 
Act of IPGS OS U.S.C. 2510-20; 82 Slat. 212-223) and the 
Organized Crime Control Act of 1970 (18 U.S.C. 3504: 
84 Slat. 922, 925. intro), implementing the Communications 
Act of 1934, (47 U.S.C. G05, 4S Slat. 1103) as interpreted 
and applied bv this Court. 

The first of these statutes appears to incorporate the 
procedures mandated by .1 Merman. See Celbard v. United 
States, — U.S. —, 40 U.S.L. Week 4SG2 (June 2G, 1972): 
Mr. Justice "While concurring in United States v. United 
Slates District Court, supra, at 40 U.S.L. Week at 47<2. 

The second statute gives further protection to a defend¬ 
ant by requiring the government to “allinn or denv the 
existence of wiretapping upon the demand ot an aggrieved 
party (18 U.S.C. 3504^0(1)) «ich as the petitioners under 
the trial court’s disclosure order. 
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The government’s response in this case, supra, page 
4, was a deceptive evasion of this statutory duty. In 
the United States District Court case, supra, where the 
government filed an affidavit purporting to set forth the 
authority for the tap, Mr. Justice White, concurring at 
p 4774, concluded that the inadequacy of the Attorney 
General’s affidavit made “the surveillance conducted by 
the Government in this case . . . illegal . . . under the 
statute itself . . A fortiori here where no assertion of 
authority was revealed to petitioners. 

3 The case also presents the important constitutional 
question expressly left open by this Court as to the 
lawfulness and effect of wiretapping for “foreign in- 
telligcnce” purposes. 

The ease comes to the Court with the government’s 
claim before Mr. Justice Douglas that it involves a “foreign 
intelligence’’ tap—a claim not previously made m or, as 
a consequence of the district court’s decision on “stand¬ 
ing”, adjudicated by tlic courts below. 

A “foreign intelligence” tap is a term "hose \agucncs-5 
the government has admitted previously * and in this case 
(sec App. C, infra, pp. 7a-Sa). lathe l nit eft States Dis¬ 
trict Court ease, supra, the government described the * dis¬ 
tinction” between domestic security and foreign intelli¬ 
gence taps as unsupported “both on the facts of this case 
and in most (if not all) national security cases within the 
congrcssionallv defined areas of concern” 3 This Court’s 
decision in that case that warrantless internal security 
taps violated the Fourth Amendment expressly loll the 
issue open with respect to so-called “foreign intelligence 
taps” Supra at 4769; sec also Mr. Justice Stewart’s con- 

* . . the line l>ct\vecn domestic activity and foreign intelli¬ 
gence is often blurred, or merged.’’ Govt. Pet. for Cert., p. S, 
United Suites v. United States District Court, supra. 

‘Brief for the United States, pp. 30-31 (footnote omitted). 
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curl ing opinion in Oior'lano v. United Staff's. 594 U.S. 31C 
314 and cases cited. The question is obviously an important 
one calling for plenary consideration by tliis Court. 

Such an adjudication is particularly appropriate here 
because the lower court's failure to make a finding was 
due to the government’s deception, supra, p. 4. and 
to the district court’s error in blocking further inquiry 
by its ruling on “standing*’. The issue is exclusively one 
of law which can lie presently adjudicated upon the govern¬ 
ment’s claim tiiat the taji is in t'ae held of foreign intelli¬ 
gence—a claim which we have no doubt was made in good 
faith and by which it will stand. Further, as noted above, 
this is precisely the kind of ease in which preparation by 
counsel is likely to involve international communications 
intercepted by the government. Since no foreign intelli¬ 
gence record will ever present more fads than the At'ornoy 
General’s present claim, tliis most important issue should 
now be considered by the Court. 

The government's claim of inherent executive power to 
wiretap and u-e it in criminal proceeding' violates *he Con¬ 
stitution in several respects. First, such a claim is con¬ 
trary to our system of limited governmental powers and 
to the law-making power as sot forth in Article I. 1 of 
the Constitution and has been rejected by the Court where 
important liberties are involved. Younasiown Sheet and 
Tube Co. v. Sawyer, 343 U.S. 579: Kent v. Dul'es. 3)7 
U.S. 116. Even the government while unsuccessfully in¬ 
sisting upon the right to wiretap without warrant in an 
internal security case has conceded that “[ojnee that sur¬ 
veillance has been made, the courts may review it to deter¬ 
mine its conformity with the standard of the Fourth 
Amendment ...” 4 

Second, even assuming that upon plenary considera¬ 
tion of. the issues the Court were to conclude that it was 


4 Brief for the United States, p. 21 in United States v. United 
States District Court, supra. 
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in no position to control so-called foreign intelligence tap- 
* ping for reasons of executive privilege, state secrets, or 
otherwise, that does not foreclose petitioners’ objections 
on constitutional grounds to the use ot the wiretapping 
materials against them in a criminal prosecution. The 
existence of a power for special emergency purposes docs 
not constitutionally support its exercise or, as here, its 
extension, in other circumstances. See Anderson v. Dunn , 

C Wheat 20J-2o'l. The distinction, upon statutory grounds, 
between the power to wiretap and the right to use its 
fruits is suggested also by Mr. Justice White in his con¬ 
curring opinion in United States v. I )iitcd States District 
Court, supra, at 4775. 

In a strikingly similar case, the government success¬ 
fully withheld from the defense the results of wiretapping 
engaged in to combat -fort ipn espionage, blit at tlie cost o£ 
dismissing the prosecution of a defendant who as here 
asserted her Sixth Amendment right to confrontation. 
Coplon v. United States , 1S5 F.2d G2!\ G3S, cert . *>tb. 

now., United States v. Coplon . 342 l .S. 920. As Chief 
Judge Learned Hand said: 

<f [t]he prosecution must decide whether the public 
prejudice of allowing the crime to go unpunished was 
greater than the disclosure of such ‘stale secrets’ 
as might be relevant to the defense.” 

This view was adopted by the Court in AJdcnnon, supra ( 
at 184, two decades later where Mr. Justice White wrote 
with respect to the Fourth Amendment rights involved: 
“It may be that the prospect of disclosures will compel the 
government to dismiss some prosecutions in deference to 
. national security or third party interests.” 
























In short, if wiretapping for iii*-: 2iger.ee purposes may 
bo engaged in without warrant, eonPetent v.hh tr.e Fourth 
Amendment, its additional use f«:r non-intelligence pur¬ 
poses, specifically for criminal pr: -••cuticr.'. is subject to 
Fourth, Fifth and Sixth Amendir.cn: limitations. 


CONCLUSION 


For llic foregoing reasons, it is respectfully sub¬ 
mitted that c. writ of certiorari issue to review the - 
judgment and opinion of the court below. 

Besivctfullv submitted. 
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APPENDIX A 

.(Opinion and Judgment of the Court of Appeal*) 

' UNITED STATES COURT OF APPEALS 
For The Nixm Circuit 


•-- -- - - 

Anthony Joseph Russo, Jit., and Daniel Eli^sberg, 

Petitioners, 

against 

IIon. William Matthew Byrne. Jr., United States District 
Judye for the Central District of California, 

Respondent. 

--- 


On Appeal from the United States District Court for the 
Central District of California 

Before: 

Merrill, Iyoelscii and Trask, Circuit Judges. 

Per Curiam-: 

Petitioners are charged with federal criminal offenses 
and trial is pending in the Central-District of California. 
In pre-trial proceedings the District Court ordered that the 
government disclose in camera any interception of wire or 
oral communications to which defendant’s attorneys, or em¬ 
ployees determined by the court to be bona fide defense con¬ 
sultants, were parties. 

Pursuant to that order the government disclosed in cam¬ 
era interception of a single telephone call from a place at 
which the government had installed an instrument of elec¬ 
tronic. surveillance to one of the attorneys or defense con¬ 
sultants. The court, after in camera examination of the 
disclosure, ruled that defendants were without standing to 
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; ' request disclosure because the intercepted conversation 

: “was utterly without significance or relation to this case” 

i and could not “conceivably come within the client-attorney 

privilegc.” Defendants, as petitioners in these proceed¬ 
ings, then sought a writ of mandamus from this court re¬ 
quiring the respondent District Judge to require the gov¬ 
ernment to disclose the name or names of the person or 
; persons who were subject to the surveillance arid the con- 

i tents of the intercepted communications and to order a'pre- 

' trial hearing to determine whether the interception was 

illegal and, if so, to determine whether the interception 
' tainted the prosecution’s case. 

■ Relying on United States v. Seale .F.2d _ T. 

' (7 Cir. May 11, 1972), petitioners contend that eavesdrop¬ 

ping on an attorney or defence consultant constitutes a" 

suflicientlv direct intrusion into the attornev-client relation- 
’ • • 

ship to give them standing to complain that their Sixth 

Amendment right to assistance of counsel may have been 

disturbed. Relying on Alderman v. United States. 394 U.S. 

1G5 (I960) tiny contend that with such standing they are 

entitled to disclosure and a hearing to determine whether 

the intercepted conversation taints the prosecution's case. 

AVc assume, arauendo. that had the intercepted conver¬ 
sation dealt with the pending prosecutions of these petition¬ 
ers, United States v. Scale, supra, would support the order 
j for disclosure sought by petitioners. Tiie difficulty i? that 

the District Court has determined that the intercepted con¬ 
versation had no mi eh relation.-hip. Petitioner? here con¬ 
tend that for reasons of policy it must he presumed T o relate 
i to their cases; that when conversations of their attorneys 

j - or consultants have been intercepted they have standing 

per se to require disclosure; that the question whether The 
conversation relates to their eases is not such a ouestion 

i * 

as should bo resolved by the court in camera but that it 
should be determined only afler disclosure and after they 
. have had the opportunity to he heard upon the question. 
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Wo cannot agree. Sixth Amendment rights do not con- 
.fcr standing upon a client to pry into all his attorney’s busi¬ 
ness, whether it relates to his case or not. For these peti¬ 
tioners to have standing it is necessary that the interception 
intrude upon their relationship with'their attorney or con¬ 
sultant. It is for the court in camera to determine whether 
such is the case. Taglianctti v. United States, 394 U.S. 31G 
(19G9). 1 

Writ denied. The stay heretofore granted by this court 
is vacated. 

/s/ Charles M. Merrill 
/s/ M. Oliver Koclsch 


/s/ Ozell 


M. Trask 
Circuit Judges 


1 As one reason for replication of the rule to the facts of this 
case wc note that to air the intercepted conversation for all to 
argue about might well intrude upon the protected relationship of 
some third party. 
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APPENDIX B 

(Oral Opinion of the District Court) 

IN THE UNITED STATES DISTRICT COURT 
Central District of California 

Honorable TVm. Matthew Byrne, Jr., Judge Presiding 
No. 9373-CDAVMB - - 


o 


United States of America, 
against 


PI a inti IT, 


Anthony Joseph Russo, Jr.., Daniel Ellsberg, 


o 


Defendants. 


The Court: 

All right, before I call the jurors in, what I intend to 
do, I will give my ruling on the electronic surveillance 
'now. I will then call in the jurors that I am going to 
give the final concluding instructions to. Then we will 
call all the jurors in and exercise your peremptories. 

All right, as far as the motion for the electronic sur¬ 
veillance that was presented yesterday, I find tlntt, in 
order for the defendants to have standing to challenge the 
government’s surveillance, there must have been surveil¬ 
lance in violation of either the defendants’ Fourth Amend¬ 
ment rights against unreasonable searches or in violation 
of their Sixth Amendment rights to counsel. 

Relating back now to the first affidavits that wore filed 
by the government, I find from an examination of the 
government affidavits of July S, 19i2, and July 10, 1972, 
that there was no surveillance of the defendants; there 
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was* no surveillance of the premises or premises where 
they had an expectation of privacy, those listed in the 
order of July 7, 1972, nor was there any surveillance of 
any conversation to which either of the defendants were a 
party. 

Therefore, there was no surveillance in violation of the 
defendants’ Fourth .Amendment rights. 

If the defendants have standing to object to the gov¬ 
ernment’s surveillance, it would have to be under the Sixth * • 
Amendment right to counsel, and that was the matter 
that we discussed ami argued yesterday. 

The government affidavit of July 21, 1972. advises that 
there has been no electronic surveillance directed at anv 3 
individual named in the order, any individual lawyer or 
consultant named in the order; nor has there been any 
electronic surveillance conducted at any of the places that 
were named in the order. 

. -^be question thus arises on the attorney-client privilege 
because one of the persons named in the order was a 
recipient of a communication from an installation under 
surveillance. 

Lndcr the authority of Giordano v. United Stales and 
Tagtiancifi v. United States, both Supreme Court cases 
decided after Alderman, and also on the authority of Kane 
and Clay, Fifth Circuit cases, it is appropriate for the 
Court to make an in camera inspection to determine stand¬ 
ing to challenge government surveillance. The defendants 
ha\e .standing if, and only if, the intercepted communica¬ 
tion is within the attorney-client privilege. 

I have examined the government’s affidavit of July 21, 

1972, and I have examined the government’s in camera 
filing of the intercepted statement. I find that the state¬ 
ment intercepted on a single date in question regards an 
event that is utterly without significance or relation in 
any way to this case. Nothing said in the intercepted com- 
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inimical ion could conceivably come within Ihe attorney- 
client privilege. 

Therefore, there has been no interception of any com¬ 
munication killing within tlm attorney-client privilege, and 
I find that the defendants lack standing to challenge the 
government surveillance under the Sixth Amendment. 

Ihc motion for a pretrial bearing is denied. 

Because it may be ol some subsequent relevance. in> 
order to make the record complete to give the defendants 
every benefit should appeal be necessary, I order the irov- 
ernment to provide in camera an affidavit recith.tr the 
authority or authorization of the surveillance by the' gov¬ 
ernment on the date specified in ihe government’s in 
camera filing of July 21. 1072, that order a train bcdr.tr in 
compliance with similar orders in the District Court ease 
and also in Giordano and 1 believe also in Taptia.netti. 
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(Opinion of Circuit Justice) 

SUPREME COURT OF THE UNITED STATES 

No. A-150 
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Application for Stay. 

"Anthony Joseph Russo, Jr., and Daniel. Ellsberg, _ 

Applicants, 

William Mattuf.w Byrne, Jr., 

Judge of the United States District Court 
for the Central District of California. 

- -o- 

[July 29, 3972] 

Mu. Justice Douglas, Circuit Justice. 

The question raised by this application for stay pre¬ 
sents a profoundly important constitutional question not 
squarely decided by the Supreme Court but ruled upon 
by tbe District Court and by the Court of Appeals in 
a way that is seemingly out of harmony with the import 
of our decisions. 

The electronic surveillance used by the government 
was represented to me on oral argument as being in the 
“foreign” field. No warrant, as required by the Fourth 
Amendment, and by our decisions, was obtained, only 
the authorization by the Attorney General. Such au¬ 
thorization was held insufficient in our recent decision in 
United States v. United States District Court for the 
Eastern District of Michigan, —U.S.—(1972). It is argued 
that that case involved “domestic” surveillance but the 
Fourth Amendment and our prior decisions, to date at 
least, draw no distinction between “foreign” and “domes- 
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tic” surveillance. Whether such a distinction will even¬ 
tually be made is for the Court, not for me, to make. 
Moreover, in liirht of the casual way in which “foreign.” 
as distinguished fiom “domestic” surveillance was used on 
oral argument it may be that we are dealing only with a 
question of semantics. Defendants’ telephonic communi¬ 
cations, it seem;, were not tapped, nor were those of their 
attorney or consultants. But a conversation or several 
conversations of counsel for defendants were intercepted. 

The District Court in an in camera proceeding ruled 
that those conversations were not relevant to any issues 
in the present trial. The Court of -Appeals, as I read 
its opinion, ruled that the defendants— i.r., petitioner 
who make this application—have no “standing” to raise 
the question. If. however, the interceptions were “rele-_ 
vant” to the trial, it would seem they would have 
“standing.” 

Therefore it would seem to follow fiom the reasoning 
of the Court of Appeals- that whether or not there was 
“standing” would turn on the merits. The ease, viewed 
in that posture, would seem to require an adversary hear¬ 
ing on the issue of relevancy. We held, in Alderman v. 
United States, 304 l\ S. 105, 1S2 (196S), that the issue 
of relevancy should not be resolved in camera, but in an 
adversary proceeding. Alderman would be greatly under¬ 
cut if the issue of relevancy could be resolved in camera, 
and if the trial court ruled against the defendants on the 
merits and then, determined they had no “standing” to 
complain. 

I seriously doubt if the ruling of the Court of Appeals 
on “standing” accurately states the law. In modern 
times the “standing” of persons or parties to raise issues 
has been greatly liberalized. Our Court has not squarely 
ruled on the precise issue here involved. But it did rule 
in Hast v. Cuhcn. 302 U. S. 83, 103 (1037), that one who 
complains of a violation of a First Amendment right has 
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“standing.” On oral argument Flast was distinguished' 
from the present one on the ground that under the Fourth 
Amendment only those whose premises have been invaded 
or whose conversations have been intercepted have stand¬ 
ing to complain of unconsitutional searches and seizures. 
That contention, however, does not dispose of this case. 

The constitutional right earnestly pressed here is the 
right to counsel guaranteed by the Sixth Amendment. 
J hat guarantee obviously involves the right to keep the 
confidences of the client from the ear of the government, 
which those days seeks to learn more and more of the 
affairs of men. 'Die constitutional right of the client of 
course extends only to his ease, not to the other concerns 
of his attorney. But unless he can be •.'ranted “standing’* 
to determine whether bis confidences have been disclosed 
to the powerful electronic ear of the government, the 
constitutional fences protective of privacy are broken down. 

My authority is to grant or deny a stay, not to deter¬ 
mine whether the C ourt of Appeals is right or wrong on 
the merits. If the application presents frivolous que>- 
tions it should be denied. If it tenders a ruling out of 
harmony with our prior decisions or questions or tran¬ 
scending public importance, or issues which would likely 
induce this Court to grant certiorari, the stay .should be 
granted. 

I am exceedingly reluctant to grant a stay where the 
case in a federal court is barely underway. But conscien¬ 
tious regard for basic constitutional rights guaranteed by 
the Fourth and Sixth Amendments makes it my duty 
to do so. 

If the law under which wo live and which controls 
every federal trial in the land is the Constitution and the 
Bill of Rights, the prosecution, as well ns the accused, 
must submit to that law. 
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APPENDIX D 

(Statutes Involved) 

The Communications Act of 1934 provides in pertinen 
part (48 Stat. 1103, 47 U.S.C. 605): 

No person receiving or assisting in receiving, or trans¬ 
mitting, or assisting in transmitting, any interstate oi 
foreign communication l»v wire or radio shall divulge-oi 
publish the existence, contents, substance, purport, c-liVct 
or meaning thereof, except through authorized channels’ 
of transmission or reception, to any person oilier than the 
addressee, his agent, or attorney, or to a person emploOt-d 
oi authoiized to lorward sueli eommnnication to it^ des¬ 
tination, or to proper accounting or distributing o.iicers of 
the various communicating centers over which the com¬ 
munication may he passed, or to the master of a ship 
under whom he is serving, or in response to a subpoena * 
issued by a court of competent jurisdiction, or on demand 
o other lawiui authority: and no person not being author-, 
lzed by tlio sender shall intercept any communication and 
dnulge or publish the existence, contents, substance, pur¬ 
port, effect, or meaning of such intercepted communication 
to any person; and no person not being entitled thereto 
shall receive or assist in receiving any interstate or foreign 
communication by wire or radio and use the same or anv 
information therein contained for his own benefit or for 
the benefit of another not entitled thereto: and no person 
ha\ing received such intercepted communication or bavin" 
become acquainted with the contents, substance, purport! 
effect, or meaning of the same or any part thereof, know¬ 
ing that such information was so obtained, shall divulge 
or publish the existence, contents, substance, purport, 
effect, or meaning of the same or anv part thereof or 
use the s ame or any information therein contained for 

* As in original. 
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his own benefit or for the benefit of another not entitled 
thereto: Prodded, That this section shall not appl) to 
the receiving, divulging, publishing, or utilizing the con¬ 
tents of any radio communication broadcast, or trans¬ 
mitted by amateurs or others for the use of the general 
public, or relating to ships in distress. June 19, 19o4, 
c. 052, Title VI, t 605, 4S Slat. 1103. 

The Omnibus Crime Control and Safe Streets Act of 
1068, provides in pertinent part (82 Stat. 212, 18 U.S.CV 
2510-2520): 

$ 2510. Definitions. 

t * • 

(5) "electronic, mechanical, or other device" means 
any device or apparatus which can be used iO intercept a 
wire or oral communication other than— 

(a) any telephone or telosrraph instrument, equip¬ 
ment or facility, or any component thereof, (i) 
furnished to the subscriber or user by a communica¬ 
tions common carrier in the ordinary course ot its 
business and being used by the subscriber or user 
in the ordinary course of its business; or (ii) being 
used by a communications common carrier in the 
ordinary course of its business, or by an investiga¬ 
tive or law enforcement officer in the ordinary course 
of his duties; 

(b) a hearing aid or similar device being used to 
correct subnormal hearing to not better than normal: 

t • • 

$ 2511. Interception and disclosure of wire or oral com¬ 
munications prohibited. 
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(1) Except as otherwise specifically provided in this 
chapter any person who— 

(a) willfully intercepts, endeavors to intercept, 
or procures any other person to intercept or en¬ 
deavor to intercept, any wire or oral communication: 

(b) willfully uses, endeavors to use. or procures 
any other person to use or endeavor to use any 
electronic, mechanical, or other device to intercept 
any oral communication when— 

(i) such device is affixed to. or otherwise 
transmits a signal through, a wire, cable, or other 
like connection used in wire communication: or 

(ii) such device transmits communications by 
radio, or interferes with the transmission of such 
communication: or 

(iii) such person knows, or has reason to 
know, that such device or any component thereof 
has keen sent through the mail or transported 
in interstate or foreign commerce: or 

(iv) such use or endeavor to use (A) takes 
place on the premises of any business or other 
commercial establishment the operations of which 
affect interstate or foreign commerce: or tB) 
obtains or is for the purpose of obtaining in¬ 
formation relating to the operations of any busi¬ 
ness or other commercial establishment the 
operations of which affect interstate or foreign 
commerce; or 

(v) such person acts in the District of Colum¬ 
bia, the Commonwealth of Puerto Pico, or any 
territory or possession of the United States: 
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j 

(c) willfully discloses, or endeavors to disclose, 

- to any other person the contents of any wire or oral 

communication, knowing or haying reason to know 
that the information was obtained through the in¬ 
terception of a wire or oral communication m viola¬ 
tion of this subsection; or 

(d) willfully uses, or endeavors to use, the con¬ 
tents of any wire or oral communication, knowing 
or having reason to know that the iniormalion was 
obtained through the interception of a wire or oraL 
communication in violation of this subsection; 

shall he fined not more than £10,000 or imprisoned not 
more than five years, or both. 

• • • 

(3) Nothing contained in this chapter or in section 005 
of the Communications .Act of 10,4 (4? Slat. 11 to: 4” 
U.S.C. 003) shall limit the constitutional power o: tae 
President to take such measures as he deems necessary to 
protect the Nation against actual or potential attaci: or 
other hostile acts of a foreign power, to obtain foreign 
intelligence information deemed essential to the seeiuitj 
of the United States, or to protect national security in¬ 
formation against foreign intelligence activities. Nor shall 
anything contained in this chapter be deemed to limit tne 
constitutional power of the President to take such mea-uics 
as he deems necessary to protect the I. nitcd States' n_niiist 
the overthrow of the Government by force or other un¬ 
lawful means, or against any other clear and present 
danger to the structure or existence of the Government. 
The contents of any wire or oral communication inter¬ 
cepted by authority of the President in the exercise of the 
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foregoing powers may be received in evidence in any trial 
> bearing, or other proceeding only where such interception 

1 was reasonable, and shall not be otherwise used or dis¬ 

closed except as is necessary to implement that power. 

it* 

J § 2515. Prohibition of use as evidence of intercepted wire 

or oral communications. 

"Whenever any wire or oral communication has been in¬ 
tercepted, no part of the contents ol' such communication, 
and no evidence derived therefrom may be received in 
evidence in any trial, hearing, or other proceeding in or 
before any court, grand jury, department, officer, agency, 
regulatory body, legislative committee, or other authority — 
of the United States, a State, or a political subdivision 
■i thereof if the disclosure of that information would be in - 

i violation of this chapter. 

§ 251G. Authorization for interception of wire or oral com¬ 
munications. 

' (1) The Attorney General, or any Assistant Attorney 

General specially designated by the Attorney General, may 
authorize an application to a Federal judge of competent 
jurisdiction for, and such judge may grant in conformity 
with section 251S of this chapter an order authorizing or 
approving the interception of wire or oral communications 
by the Federal Bureau of Investigation, or a Federal 
agency having responsibility for the investigation of the 
1 offense as to which the appplieation is made, when such 

interception may provide or has provided evidence of— 

(a) any offense punishable . . . under the follow¬ 
ing chapters of this title: chapter 37 (relating to 
] espionage). . . . 

• * * 
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§ 2518. Procedure for interception of wire or oral commu¬ 
nications. 

(1) Each application for an order authorizing or approv¬ 
ing the interception of a wire or oral communication shall 
be made in writing upon oath or affirmation to a judge of 
competent jurisdiction and shall state the applicant’s au¬ 
thority to make such application. Each application shall 
include the following information: 


I 



(a) the identity of the investigative or law en¬ 
forcement officer making the application, and the 
officer authorizing the application; 

(b) a full and complete statement of the facts 
and circumstances relied upon by the applicant, to 
justify his belief that an order should be issued, in¬ 
cluding (i) details as to the particular offense that 
has been, is being, or is about to be committed, (ii) a 
particular do>r'ript«o*i of ttjo nature and location of 
the facilities from which or the place where the com¬ 
munication is to be intercepted, (iii) a particular de¬ 
scription of the type of communications sought to he 
intercepted, (iv) the identity of the person, if known, 
committing the offense and whose communications 
arc to be intercepted; 

(c) a full and complete statement as to whether 
or not other investigative procedures have been tried 
and failed or why they reasonably appear to be un¬ 
likely to succeed if tried or to be too dangerous; 

(d) a statement of the period of time for which 
the interception is required to be maintained. If the 
nature of the investigation is such that the authoriza¬ 
tion for interception should not automatically termi¬ 
nate when the described type of communication has 
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been first obtained, a particular description of facts 
establishing probable cause to believe that additional 
communications of the same type will occur there¬ 
after; 

(c) a full and complete statement of the facts con¬ 
cerning all previous applications known to the ii.di¬ 
vidual authorizing and making the application. ma>.ie 
to any judge for authorization to intercept, or lor 
approval of interceptions of, wire or ora! communica¬ 
tions involving any ot the same person*, taeikv.vs 
or places specified in the application, and the action 
taken by the judge on each such application; and 

(f) where the application is for the extension of 
an order, a statement setting iortli the results tnv.s 
far obtained from the interception, or a reasonable 
explanation of the failure to obtain such results. 

(2) The judge may require the applicant to furnish 
additional testimony or documentary evidence in sun-port 
of the application. 


(3) Upon such application .the judge may 
parte order, as requested or as modified, auih\> 
proving interception of wire or oral coinmnnic; 
the territorial jurisdiction ol’ the court in widen 
sitting, if the judge determines on the basis ot i 
milted by the applicant that— 


enter an- ex 
izing or no¬ 
tions within 

the judge i< 

,ie facts sub- 


fa') there is probable cause for beliet that an in¬ 
dividual is committing, lias committed, or is about to 
commit a particular offense enumerated in section 
251G of this chapter; 


(b) there is probable cause for belief that par¬ 
ticular communications concerning that onense will 
be obtained through such interception; 
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(e) normal investigative procedures Lave been 
trie;; and have failed or reasonably appear to be un- 

! j likely to succeed if tried or to be too dangerous; 

(d) there is probable cause for belief that the 
facilities from which, or the place where, the wire or 
or oral communications are to be intercepted are 
being used, or are about to be used, in connection with 
the commission of such offense, or are leased to, 
listed in the name of, or commonly used by such per¬ 
son. 

(4) Each order authorizing or approving the intercep¬ 
tion of any wire or oral communication shall specify— 

; (a) the identity of the person, if known, whose 

communications are to be intercepted; 

(b) the nature and location of the communica¬ 
tions facilities as to which, or the place where, au¬ 
thority to intercept is granted; 

tc) a particular description of the type of commu¬ 
nication sought to be intercepted, and a statement of 
the particular offense to which it relates: 

(d) the identity of the agency authorized to in¬ 
tercept the communications, and of the person au¬ 
thorizing the application; and 

(e) the period of time during which such inter¬ 
ception is authorized, including a statement as to 
whether or not the interception shall automatically 
terminate when the described communication has 
been first obtained. 

(5) No order entered under this section may authorize 
or approve the interception of any wire or oral cornmuuica- 
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tie, Tor am- period longer than is necessary to achieve the 
objective of the authorisation, nor in any event lo "r‘ M , 1 ^ 
Sirtv clnvs. llxtcnsions of an order ,nay be granted bn 
onlv npon application for on extension made in accotdance 
tvili, snl,section ( 1) of Ibis section and the court maatng the 
findings repaired by subsection (3) of tins scene t. _lhe_ 
period of extension shall be no longer than the 
judge deems necessary to achieve the purposes^, ninth 
'it teas ■•ranted and in no event tor longer than tun .J da. 
Even- order and extension thereof shall contain a pvuvwon ^ 
that the authorization to intercept shall he execute.! a. *omi 
as praclicnhlo. .hall ho conducted in <«ch a way a, to m««- 
,nize the interception of communications not otnerwi.e .vm- 
jocl to interception under tins chapter, and nm>; to,n ‘*‘;“ 1 ' 
upon attainment of the authorized objective, or in am ewnt 

in thirty days. 

(G) ’Whenever an order authorizing interception i. 
entered pursuant to this chapter, the order may require 
reports to he made to the judge who issued the oiaei 
showing what progress has been made to ware ? c ; u ^°' 
ment of the authorized objective and the need toi col ¬ 
lided interception. Such reports shall be made at such 
intervals as the judge may require. 

(7) Notwithstanding any other provision of tin? 
chapter, anv investigative or law enforcement otneer. 
Epckdlv designated by tltc Attorney General or ny ;IM 
principal prosecuting attorney of any State or subdivision 
thereof acting pursuant to a statute of that State, who 
reasonably determines that 

(a) an emergency situation exists with respect 
to conspiratorial activities threatening the natiomw 
secur’d v interest or to conspiratorial activities 
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characteristic of organized crime that requires a 
wire or oral communication to he intercepted before 
an order authorizing such interception can with due 
diligence be obtained, and 

(b) there are grounds upon which an order could 
he entered under this chapter to authorize such 
interception, 


ma v intercept such wire or oral communication if an appli¬ 
cation for an order approving the interception is made m 
accordance with this section within forty-eight hours after, 
the interception has occurred, or begins to occur. In t ie 
absence of an order, such interception shall immediately 
terminate when the communication sought is obtained or 
when the application for the order is denied, whichever 
is earlier. In the event such application tor approval is 
denied, or in any other case where the interception is 
terminated without an order having boon.issued, the con¬ 
tents of any wire or oral communication intercepted shall 
he treated as having been obtained in violation of this 
chapter, and an inventory shall be served as provided lor 
in subsection (d) of this section on the person named in 
the application. 


(8) (a) The contents of any wire or oral communication 
intercepted by any means authorized by this chapter shall, 
if possible, be recorded on tape or wire or other comparable 
device. The recording of the contents of any wire or 
oral communication under this subsection shall be done in 
such wav as will protect the recording from editing or 
other alterations. Immediately upon the expiration of the 
period of the order, or extensions thereof, such recordings 
shall ho made available to the judge issuing such order 
and sealed under his directions. Custody of the recordings 
shall be wherever the judge orders. They shall not be 
destroyed except upon an order of the issuing or denying 
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lo the provisions ol subseel ions (1) ancl x -) 

nf ,l,is chapter for investigations, 'the presence ot the 
of Ins chnpui 101 or a satisfactory 

cx*pl-illnlionVor tin- absence thereof, shall he a preroquiMtc 
fo e or .lUelosuro of tl.e cornels of any «,„■ or 

ora/coii.iiiiiiiic.n.oii or evidence derived ll.orclron, nndc. 
subsection (0) of section 2ol<. . 

? sh 77 S 0l ' 'f^-d'"!^ w'do'tromi'oxwm on order. 
’Jurisdiction nml ^uAll noi • , n 

of . 1.0 issuing or denying judge, and ... any event el,..11 1* 
kept for ten years. 

(c) Anv violation of the provisions of this subsection 
„J L pushed as contempt of .1,0 issuing or denyn.g 

judge. 

(d) Within a reasonable time hut not later t > 

days after II,e filing of an application for an o.de ol 
approval .n.der sec,ion 2518(7) (b) winch » **£ « 
the termination of the period of an order o.^UnJ ^ 
thereof the issuing or denying .lmlge shall cau e . 
served on (he persons named in the order or the »dl>hu - 

•m, and such other parties to intercepted communication, 

as i," Ud4 ...av determine in Lis discretion 111... » * 

into. csMif justice, an inventory which shall ...elude nol.ee 

of— 

(1) the fact of the entry of the order or the 
application; 

(2) the date of the entry and the period of 
authorized, approved or disapproved interception 
or the denial of the application; ancl 
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(3) llie fact that during (he period wire or oral 
communications were or were not intercepted. 

The judge, upon the filing of a motion, may in his discre¬ 
tion make available to such person or his counsel for 
inspection such portions ol the intercepted communica¬ 
tions, applications and orders as the judge determines to 
he in the interest of justice. On an ox parte showing of 
good cause to a judge of competent jurisdiction the serving 
of the inventory required by this subsection may be post¬ 
poned. 


(9) The contents of any intercepted wire or oral com¬ 
munication or evidence derived therefrom shall not be 
received in evidence or otherwise disclosed in any trial, 
hearing, or other proceeding in a bedcral or State court 
unless each party, not less than ten days before the trial, 
hearing, or proceeding, has been furnished with a copy ol 
the court order, and accompanying application, under which 
the interception was authorised or approved. This ten- 
day period may he waived by the judge it he finds that it 
was not possible to furnish the party with the above in¬ 
formation ten days before the trial, bearing, or proceeding 
and that the party will not be prejudiced by the delay in 
receiving such information. 


(10) (a) Any aggrieved person in any trial, hearing, 
or proceeding in or before any court, department oiueor, 
agency, regulatory body, or other authority of the baited 
States, a State, or a political subdivision thereof, may move 
to suppress the contents of any intercepted wire or oral 
communication, or evidence derived therefrom, on the 
grounds that— 

(i) the communication was unlawfully inter¬ 
cepted ; 

(ii) the order of authorization or approval under 
which it was intercepted is insufficient on its face; or 

















€; 


i 


•t • 

. 7 , - 


i 


22a 


Appendix J) 

(iii) the interception was not made in conform 
ity villi the order of authorization or approval. 

Such motion shall he made before the trial, hearing, o: 
proceeding unless there was no opportunity to make sucl 
motion or the person was not aware of the grounds of tin 
motion. Jf the motion is granted, tlie contents of the 
intercepted wire or oral communication, or evidence deliver 
therefrom, shall be treated as having been obtained in viola 
lion of this chapter. The judge, upon the filing of sucl 
motion by the aggrieved person, may in his discretion 
make available to the aggrieved person or his counsel £oi 
inspection such portions of the intercepted communication 
or evidence derived therefrom as the judge determines tc 
be in the interests of justice. 

(b) lu addition to any other right to appeal, the United 
States shall have the right to appeal from an order grant¬ 
ing a motion to suppress made under paragraph (a) of this 
subsection, or the denial of an application for an order 
of approval, if the United States attorney shall certify 
to the judge or other official granting such motion or 
denying such application that the appeal is not taken for 
purposes of delay. Such appeal shall he taken within 
thirty days after the date the order was entered and shall 
be diligently prosecuted. 

• • • 

$ 2520. Recovery of civil damages authorized 

Any person whose wire or oral communication is intcr- 
.cepted, disclosed, or used in violation of this chapter shall 
(1) have a civil cause of action against any person who 
intercepts, discloses, or uses, or procures any other person 
to intercept, disclose, or use such communications, and (2) 
be entitled to recover from any such person— 

(n) actual damages but not less than liquidated 
damages computed at the rate of $100 a day for 
each day of violation or $1,000, whichever is higher; 
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. , (b) punitive damages; and 

(c) a reasonable attorney’s fee and other litiga¬ 
tion costs reasonably incurred. 

A good faith reliance on a court order or legislative au- • 
thorization shall constitute a complete defense to any civil 
or criminal action brought under this chapter. 

The Organized Crime Control Act of 1970 provides in 
pertinent part (84 Slat. 935, 18 U.S.C. 3504): 

Litigation concerning sources of evidence. 

(a) In any trial, hearing, or other proceeding in or be¬ 
fore any court, grand jury, department, officer, agency, 
regulatory body, or other authority of the United States— 

(1) upon a claim bv a party aggrieved that evi¬ 
dence is inadmissible because it is the primary prod¬ 
uct of an unlawful act or because it was obtained by 
the exploitation of an unlawful act, the opponent 
of the claim shall affirm or deny the occurrence of 
the alleged unlawful act; 

t t • 

(b) As used in this section “unlawful act” means any 
act the use of any electronic, mechanical, or other device 
(as defined in section 2510(5) of this title) in violation of 
the Constitution or laws of the United States or any regu¬ 
lation or standard promulgated pursuant thereto. 
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October Term, 1972 


No. 72-307 

Anthony Joseph Russo, Jr. and Daniel Ellsberg, 

PETITIONERS 

V. 

Wm. Matthew Byrne, Jr., Judge of the United 
States District Court for the Central District 
of California 


O.V PETITION FOR A WRIT OF CERTIORARI TO TUE EXITED 
STATES COURT OF APPEALS FOR THE XIXT 1 I CIRCUIT 


. brief for the respondent in opposition 



opinions below 

The opinions of the court of appeals (Pet. App. A), 
of the district court (Pet. App. B), and of Mr. Justice 
Douglas (staying petitioners’ trial pending their peti¬ 
tion for certiorari) (Pet. App. C) are not reported. 

JURISDICTION 

The judgment of the court of appeals denying the 
petition for a writ of mandamus was entered on 
July 27, 1972. The petition for a writ of certiorari was 
filed on August 23, 1972. The jurisdiction of this 
Court is invoked under 28 U.S.C. 12J4(1). 

(i) 
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I 

QUESTIONS PRESENTED 

1. Whether the extraordinary writ of mandamus 
should have been granted to provide appellate review 
of an interlocutory order denying a defense discovery 
motion, when (1) the jury had been sworn, (2) the 
request for extraordinary review interrupted the crim¬ 
inal trial, (3) the district court had foimd the re¬ 
quested information utterly unrelated to the case or to 
any of the defendants’ constitutional rights, and (4) 
there was no reason why review could not await appeal 
from the final judgment, if there were a conviction. 

2. Whether the trial judge, on the facts of this case, 
followed acceptable procedure in determining ex parte 
and in camera that the overhearing of a single con¬ 
versation of a defense lawyer or consultant in the 
course of a foreign intelligence electronic surveillance 
not directed at petitioners or their lawyers or consult¬ 
ants was utterly unrelated to petitioners’ Fourth 
Amendment rights, to their attorney-client relation¬ 
ships, or to this case, and thus that disclosure was 
not warranted. 

STATEMENT 

Under an indictment filed in the United States Dis¬ 
trict Court for the Central District of California on 
December 29, 1971, petitioners were charged with 
misappropriation of government property, improper 
disclosure of defense information, .and conspiracy, in 
violation of 18 U.S.C. 641, 793 and 371.' The charges 

1 A prior indictment naming only petitioner Ells!>erg, which 
the present indictment superseded, had been returned on 
June 28, 1971. 
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relate to the obtaining and disclosing of classified 
documents relating to the "Vietnam conflict, known as 
the Pentagon Papers. After extensive pretrial pro¬ 
ceedings, a jury was empanelled and sworn on July 21, 
1972. The trial v/as then stayed by the Court of 
Appeals for trie Ninth Circuit on July 25, 1972, while 
petitioners sought a wilt of mandamus to re\ iew a 
ruling of the district court which found that a con- 
versation of one of the ‘‘defense team (a lawyer or 
consultant), which had been intercepted during the 
course of a foreign intelligence surveillance, involved 
“an event that is utterly without significance or 
relation in any way to this case” (Pet. App. B 5a). 
Although the court of appeals unanimously agreed 
with this finding and refused to grant mandamus, 
resumption of the trial has been.stayed since then 
pursuant to an order of Mr. Justice Douglas issued on 
July 29, 1972. 

1. The relevant facts are these. On May 2, 1972, the 
trial court heard oral argument and granted peti¬ 
tioners’ motion for an order requiring the government 
to disclose to them the logs of any electronic surveil¬ 
lance of any conversation to which either petitioner 
was a party. It further ordered the disclosure to the 
court in camera of the logs of any surveillance of any 
attorney of record for the petitioners or of certain 
agents or employees of the attorneys (Tr. 131). The 
possibility of in camera disclosure was suggested by 

*“Tr.' r refere to the transcript of the pretrial proceedings in 
the district court beginning on May 2, 1972. 
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petitioners’ counsel (Tr. 134).’ The district court, 
however, instructed tlie government to await the entry 
of a written order before making the necessary file 
search because of anticipated differences between the 
oral announcement and the written order (Tr. 142). 

On May 22, 1972, prior to the entry of the written 
discovery order, the government filed a sworn affidavit, 
executed by its chief trial counsel, stating that he was 
not aware of any electronic surveillance of any of the 
defense attorneys or any of their employees or agents. 
On this basis, the government also asked the district 
court to modify its previous oral order requiring a 
search of government records to determine whether 
any conversations of attorneys, agents, or employees 
had been obtained as a result of electronic surveillance. 

The motion was heard by the trial court on .Tune 20, 
1972, when the court was orally advised that the 
search of government surveillance records required 
with respect, to the petitioners was complete, and that 
the results were negative (Tr. 670). The government 
pointed out that the previous order set no date limi¬ 
tation on the period of required search for possible 
overhearings of attorneys or their agents or employ¬ 
ees (Tr. G62). The court was also advised that the de¬ 
fense had not yet identified the employees or agents 
they believed should be covered (Tr. 665-669), and the 
court directed the defense to file a document listing 
the names and addresses and duties of the employees 

‘During the discussion of the procedure to l>e followed in the 
event any conversations were found to have been monitored, 
petitioner's counsel advised the court (Tr. 1?4): “I believe there 
is one case that allows for an in camera inspection by the Court.” 
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and agents, and the dates of commencement of each re¬ 
lationship, so that the government could contest in¬ 
clusion of particular names in the written order that 
was to be entered (Tr. 690-691). 4 

On June 27, the defense submitted its list, but the 
list filed at that time did not include a statement of 
the functions of the employees or agents or the dates 
of their association with the ease, as the district court 
had required. Ruling on June 29,1972, that petitioners 
had not complied with his order to submit appropriate 
information, the court commented: “I can’t complete 
the order until I have the names and times” (Tr. 
1641). By July 6, 1972, a written statement of the 
duties of the agents or employees still had not been 
submitted, and at that time the district court allowed 
the defense to state orally the nature of the employees’ 
functions (Tr. 1998-2000). The district court’s 'writ¬ 
ten order, issued the next day, speeified the i>ersons, 
places and dates required to be covered by the gov¬ 
ernment’s search for possible electronic surveillance 
of defense attorneys, employees, or agents. The court 
also ordered that the results of the search be filed by 
July 21, 1972. The order required the government to 
search the files of eight federal agencies for records 
of possible, overhearings, during as much as the prior 
nineteen months, of sixteen individuals, using twenty- 
six addresses, and involving more than forty 
telephones. 


% 


4 The district court Inter refused to include several attorneys 
petitioners listed when the order was entered (Tr. 1717-1719). 
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On July 21, 1972, as directed, a sworn affidavit was 
filed by the chief government attorney. The affidavit 
stated that the file search had been made and that 
(1) there had been no electronic surveillance directed 
at the listed individuals, (2) there had been no surveil¬ 
lance at the listed premises, and (3) there had been 
no overhearing of the oral or wire communications 
of any of the listed persons “except as may hereafter 
be disclosed to the Court in camera pursuant to the 
Court’s order of May 2” providing for in camera dis¬ 
closure. Later that day the government filed with the 
court in camera the log of a single overhearing of a 
conversation involving one of the listed persons as the 
result of a call made from a place under surveillance. 

Petitioners moved for disclosure of this log. On 
July 25, 1972, the district court, after examining the 
log in camera, denied disclosure of the log and de¬ 
clined to pennit a pretrial adversary hearing on its 
possible relevance to the case. It held that the inter¬ 
cepted conversation “regards an event that is utterly 
without significance or relation in any way to this case” 
and “[Njothing said in the intercepted communication 
could conceivably come within the attorney-client privi¬ 
lege.” (Pet. App. B 5a-6a.) 

2. While the various motions were being filed, argued, 
and decided, the long process of selecting a jury 
continued. By July 21, the jury had been selected and 
sworn, and opening statements to the jury were sched¬ 
uled for July 26. Petitioners nevertheless applied to 
the court of appeals for a writ of mandamus pursuant 
to 28 U.S.C. 1651(a) to review the district courts 
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order, and on July 20 obtained a stay of the ti al. A 
hearing was held by the court of appeals on Ju y , 
and the court unanimously denied the writ on July 2., 
vacating the stay (Pet App. A). Thereafter^.. apph- 
eation for a stay was made to Mr. Justice Douglas as 
Circuit Justice, and on July 29,1972, he granted a stay 
of the trial pending disposition of a petition 
eertiorari (Pet. App. C). The governments applica¬ 
tion to the full Court to vacate the stay was denied 
on August 5, 1972. This criminal trial, already begun 
by the swearing of the jury, has remained in suspen¬ 
sion since late July while petitioners seek review of 
the denial of tlieir discovery motion. 

argument 

Petitioners now seek further appellate review of an 
order of the district court, entered after the com¬ 
mencement of their criminal trial, which determined 
that a single overhearing of a lawyer or consultant in 
the course of a foreign intelligence snrve.l aime was 
utterly unrelated to the attorney-client relationship 
or to any other constitutional rights of petitioners and 
could not possibly taint the evidence to be adduced by 
the government in this case. The court of appeals lias 
agreed that the overhearing could not conceivably have 
any relationship to petitioners, in refusing to issue a 
writ of mandamus to grant them access to the log an 
a hearing on its relevance. Petitioners’ principal claim 
is that the trial judge erred in the procedure le o 
lowed in making that determination. But this claun 
to the extent it does not become moot as a consequence 
of further trial proccedings-should not lie subject to 

478 - 705—72 - 2 
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review in what is actually an interlocutory appeal in a 
criminal case. 8 

1. The law is settled that “[t]he correctness of a 
trial court’s rejection even of a constitutional claim 
made by the accused in the process of prosecution must 
await his conviction before its reconsideration by an 
appellate tribunal.” Cobbledick v. United States, 309 
U.S. 323, 325-326; Cogcn v. United States, 278 U.S. 
221; cf. Will v. United States, 389 U.S. 90, 96. 

The requirement of finality as a condition of review 
“is an historic characteristic of federal appellate pro¬ 
cedure” and “has been departed from only when ob¬ 
servance of it would practically defeat the right to re¬ 
view at all.” Cobbledick v. United States, supra, 309 
U.S. at 324-325. As Mr. Justice Frankfurter wrote 
for a unanimous Court in Cobbledick, 309 U.S. at 325: 

•The petition also seeks to raise a question that is in no sense 
properly presented by this record. Petitioners urge the Court 
to consider the question expressly left open in United States v. 
United States District Court , 407 U.S. 297, whether electronic 
surveillance in foreign intelligence collection may lawfully be 
conducted without judicial warrant and, if so, whether the 
government may use the fruits of such a surveillance in a 
criminal prosecution (Pet. 2, 14-17). The legality of the foreign 
intelligence surveillance involved in this case was neither raised in 
nor considered by the courts below. Nor is the government seek¬ 
ing “the use of its fruits” (Pet. 2) in this case, and neither 
court below had occasion to consider whether any such attempt 
would be proper. Rather, the courts ruled that, since the in¬ 
tercepted conversation had absolutely nothing to do with peti¬ 
tioners, with the attorney-client relationship, or with this case, 
petitioners lacked standing to gain access to the log or to have 
a hearing on its relevancy. Thus, even apart from the inter¬ 
locutory 'nature of this petition, the lawfulness veJ non of for¬ 
eign intelligence electronic surveillance has no bearing on the 
orders petitioners now want the Court to review. 
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Congress from the very beginning has, by for¬ 
bidding piecemeal disposition on appeal of what 
for practical purposes is a single controversy, 
set itself against enfeebling judicial administra¬ 
tion. Thereby is avoided the obstruction to just 
claims that would come from permitting the 
harassment and cost of a succession of separate 
appeals from the various rulings to which a liti¬ 
gation may give rise, from its initiation to entry 
of judgment. To be effective, judicial adminis¬ 
tration must not be leaden-footed. Its momen¬ 
tum would be arrested by permitting separate 
reviews of the component elements in a unified 
cause. These considerations of policy are espe¬ 
cially compelling in the administration of crim¬ 
inal * justice. * * * An accused is entitled to 
scrupulous observance of constitutional safe¬ 
guards. But encouragement of delay is fatal to 
the vindication of the criminal law. 

These considerations apply with even greater force 
to preclude review of an evidentiary ruling, such ns 
that here, made after the trial has begun and a jury 
empanelled. The havoc that would be wrought if 
criminal trials were stayed, while the parties proceeded 
to seek two levels of appellate review with respect to 
every objectionable ruling, is illustrated by vhat has 
already transpired here. Proceedings in the district 
court had been going on for some months. Finally', 
on July 10, 1972, the trial began with the process of 
selecting a jury. On July 21, 1972, a jury of twelve 
was empanelled and sworn, and on July 25, 1972, six 
alternate jurors were selected and sworn. By that time 
jeopardy had attached. See United Stoics Join, 
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400 U.S. 470. Opening statements were scheduled for 
July 26, but the stays obtained by petitioners o 
July 26 and July 29 have held the trial in suspension 
for months and, if the writ is granted, the jurors ™ 
be held on a leash for many more months This dela 
and attendant publicity have substantially mcieased 
the likelihood of a mistrial-for which petitioners have 
now moved (Pet. 5-6). If it becomes necessary to em¬ 
panel a new jury because of this unnecessary intei- 
mption of the trial process, many weeks of th«i cour s 
time as well as the tune of counsel and of the p ro 
already selected, will have been wasted-and wholly 
unnecessarily wasted-since, as noted * 

nuestion which petitioners seek to raise remains fully 
available to them on ordinary appellate review. 

The disruptive consequences of petitioners effor s 
to seek interlocutory review clearly confirmi the va- 
tiditv of Mr. Justice Frankfurter’s observation that 
“ fl'or purjioses of appellate procedure finnlity 
• • * is not a technical concept of temporal or phys¬ 
ical termination. It is the means for achieving a 
healthy legal system.” CoWedick v. United, States, 

supra, 309 U.S. at 326. 
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This long-settled and -well-founded policy against 
interlocutory appeals in criminal cases is so firm that 
Congress has authorized only narrow exceptions to it. 
Thus, Congress has authorized the government to ap¬ 
peal interlocutory orders suppressing or excluding 
evidence, but only because such rulings would not 
otherwise be subject to review, and has permitted 
such review only upon certification that the appeal is 
not taken for delay and that the evidence is a substan¬ 
tial proof of a material fact. See 18 U.S.C. 3731. Com¬ 
pare 28 U.S.C. 1292. In the present case, by contrast, 
petitioners can preserve their objection to the district 
court's rulings for appeal from a judgment of con¬ 
viction—unless, of course, the issue is mooted by dis¬ 
missal of the charges or acquittal. 7 And substantial 
delay in the criminal process has been caused despite 
the explicit findings of the courts below that the infor¬ 
mation to which petitioners are demanding access is 
completely immaterial to the prosecution and to their 
constitutional interests. 
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determined. See. c.gUvited States v. Birrcll, 269 F. Supp. <16- 
717 (S.D.X.Y.): United States v. Cole , 325 F. Supp. 703 
(S.D.X.Y.), aftirmed, Xos. 72-1075-1075, June G, 1972 (C.A. 2). 
Indeed, petitioners nre in ft more favorable position than many 
defendants who raise eavesdropping claims because they have 
already seemed rulings that there has been no overhearing af¬ 
fecting them, their case, or their constitutional rights. 

T This distinguishes the present case from the situation in 
United States v. United States District Court . supra, where the 
government sought mandamus fram the court of appeals be¬ 
cause that was the only method by which it could obtain appel¬ 
late review of the district court s pre-trial order directing dis¬ 
closure of the electronic surveillance. 
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In addition, the provision for government appeals 
of suppression orders is expressly made inapplicable 
to orders “made after the defendant has been put in 
jeopardy”. 18 U.S.C. 3731. Thus, even though the gov¬ 
ernment would have no other opportunity for secur¬ 
ing review of the decision, and even if the prosecution 
would otherwise fail, Congress has adhered to the 
sound policy that, once the trial has begun, it should 
proceed without interruption by interlocutory appeals. 
Apart from the double jeopardy values thereby pro¬ 
tected, that policy embodies a principle of sound judi¬ 
cial administration that is equally applicable to rulings 
the defense wants reviewed by appellate courts dur¬ 
ing trial. 

2. Petitioners may not resort to the extraordinary 
writ of mandamus to circumvent the fundamental 
policy considerations which preclude appellate review 
at this time. “The extraordinary writs * * * may not 
lx* used to thwart the congressional policy against 
piecemeal appeals.” Parr v. United States, 351 U.S. 
513, 520-521; Will v. United States, 3S9 U.S. 90, 96-97. 
Moreover, considerations of policy aside, it is settled 
law that mandamus may not be employed to correct 
mere errors or even gross errors winch do not amount 
“to a ‘judicial usurpation’ of power.” Bankers Life cO 
Casualty Co. v. Holland, 346 U.S. 379, 382-383. 
The Court explicitly held in Will (389 U.S. at 9S): 
“this Court has never approved the use of the writ to 
review an interlocutory procedural order in a criminal 
case which did not have the effect of a dismissal.” 
Yet it is the procedure followed by the district court 
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that petitioners want reviewed by mandamus. As Chief 
Judge Friendly recently explained in Lmtcd States v. 
DiStefano, Nos. 72-1268, 72-1442, July 17, 1972 (C.A. 
2, slip op., p."4189): 

Will v. United States, 3S9 U.S. 90, 95, 104 
(1967), makes plain that mere error, even gross 
error in a particular ease, as distinguished from 
a calculated and repeated disregard of govern¬ 
ing rules, does not suffice to support issuance of 
the writ. “While the courts have never confined 
themselves to an arbitrary and technical defini¬ 
tion of ‘jurisdiction,’ it is clear that only excep¬ 
tional circumstances amounting to a judicial 
‘usurpation of power’ will justify the invocation 
of this extraordinary remedy . . . Mandamus, 
it must be remembered, does not ‘run the 
gauntlet of reversible errors.’ Bnnlccrs Life cfc 
Cos. Co. v. Holland, 346 U.S. 379, 382 (1953). 
Its office is not to ‘control the decision of the 
trial court,’ but rather merely to confine the 
lower court to the sphere of its discretionary 
power. Id., at 383.” 

3. We, of course, do not concede that any error was 
committed by the district court in making its deter¬ 
mination on the basis of an in camera inspection of 
the log of the wiretap.* As the courts below ruled, the 
threshold question where a claim of electronic sur¬ 
veillance is raised is one of standing. Petitioners place 
their primary reliance on Alderman v. United States, 
394 U.S. 165 (see Pet. 6-11), but that reliance is mis¬ 
placed. That case involved extensive electronic surveil- 

--- i 

* A copy of the log has been lodged with the Clerk of the 
Court. 
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lance of the defendants themselves, and thus they 
clearly had standing to litigate, the legality of the 
overheading and, as the Court held, its relevance to 

the prosecution against them. 

The present case, however, involves a single con¬ 
versation, not of petitioners, hut of one of their lawyers 
or consultants. It comes within the holding of Taghn- 
netti v. United States , 394 U.S. 316, 317, where the 
Court said: “Nothing in Alderman * * * requires an 
adversary proceeding and full disclosure for resolu¬ 
tion of every issue raised by an electronic surveil¬ 
lance.” The issue there was whether the defendant had 
actually been overheard and thus had standing to 
complain, and the Court held that the proper proce¬ 
dure to resolve that preliminary, although possibly 
controlling question, was an r.r parte, in camera review 
of the surveillance logs: “Under the circumstances 
presented here, we cannot hold that ‘the task is too 
complex, and the margin for error too great, to rely 
wholly on the in camera judgment of the trial court 
(394 U.S. at 317-318).* 

Similarly, in Giordano v. United States, 394 U.S. 
310, 313, the Court held that a determination of the 
lawfulness of a surveillance “would make disclosure 
[of the logs] and further proceedings unnecessary.” 

* Accord: UtdUd Staff* v. St ale, 4G1 F. 2d 345 (C.A. 7); 
United State* v. Kane , 450 F. 2d 77, 82 (C.A. 5), certiorari 
denied tub none Sklarof v. United State*. 405 U.S. 920; Jones 
v. United State*. 443 F. 2d 822 (C.A. 9): United States v. 
Battaglia. 410 F. 2d 279 (C.A. 7), certiorari denied, 390 C.b. 
848; United States v. 11 of,a, 400 F. 2d 1243 (C.A. 7), certiorari 
denied, 400 U-S. 1000. 
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As Justice Stewart pointed out in his concurring opin¬ 
ion, that determination can appropriately be made ex 
jxii-te and in camera by tbe district court (394 U.S. 
at 314). 

In the present case, under Taghanetti, the district 
couid properly in led ex parte that no Fourth Amend¬ 
ment interests of the petitioners were involved by the 
overhearing of someone else at a location in which 
they had no interest. And although the court did not 
rule cx parte on the legality of the surveillance under 
the Fourth Amendment, as authorized by Giordano, it 
did rule that there was not even a possible violation 
of the Sixth Amendment right to counsel. We see no 
reason why that threshold question, any more than a 
Fourth Amendment determination, must be made in 
an adversary hearing. On the contrary, the interests 
of the government, and of third parties in the confiden¬ 
tiality of such interceptions, as recognized in Taglio- 
vetti and Giordano, made it quite appropriate for the 
district court to ascertain ex parte and in camera 
whether the interception related in any way to peti¬ 
tioners or their representation by counsel. Having de¬ 
termined categorically that there is no possible rela¬ 
tionship of the conversation to anything petitioners 
may be legitimately interested in, the court correctly 
ruled they lacked standing to examine the log.* 0 


10 In this criminal proceeding. of course, the only rights that 
are to bo litigated are those of petitioners, the defendants on 
trial. Alleged violation of any rights of their counsel or con¬ 
sultants that do not bear on this case should not be engrafted onto 
this criminal trial. 
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In any event, the most that could possibly be claimed 
here is that the district court “erred in ruling on 
matters within * * * [its] jurisdiction. The extraor¬ 
dinary writs [however] do not reach to such 
cases * * Parr v. United States, supra, 351 U.S. 
at 520. To the extent there is any occasion for post 
conviction appeals, the issue can be properly and ade¬ 
quately preserved for review at that time. 

CONCLUSION 

Petitioners acknowledge the “unprecedented” ^pos¬ 
ture of the case (Pet. 5). They do not challenge the 
validity of the principles which preclude appellate re¬ 
view of interlocutory orders. Nor do they question the 
applicability of those principles to this criminal case. 
Under these circumstances, we respectfully submit the 
petition for a writ of certiorari should be denied. 

Erwin N. Griswold, 

Solicitor General. 

A. William Olson, 
Assistant Attorney General. 
Robert L. Keuch, 

David R. Nissen, 

William M. Piatt, 

Attorneys .. 

October 1972 . 
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